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Native Language
34 CFR 800.29

Native language, when used with an individual who has limited English proficiency, means the
following:
1. The language normally used by that person, or, in the case of a child, the language
normal ly used by the child's parents.
2. In all direct contact with a child (including evaluation of the child), the language normally
used by the child in the home or learning environment.

For a person with deafness, blindness, or no written language, the mode of communication is
what the person normally uses (such as sign language, Braille, or oral communication).

Blectronic Mall
34 CFR 800.505

If your school district offers parents the choice of receiving documents by e -mail, you may choose
to receive the following by e -mail:

1. Prior written notice

2. Procedural safeguards notice

3. Notices rel ated to a due process complaint

Parental Consent-Definition
34 CFR 800.9 and Tennessee Rules & Regulation§ 0520-01-09-.03

Consent

Consentmeans the following:
1. You have been fully informed in your native language or other mode of
communication (such as sign language, Braille, or oral communication) of all information
about the action for which you are giving consent.
2. You understand and agree in writing to that action, and the consent describes that
action and lists the records (if any) that will be released and to whom.
3. You understand that the consent is voluntary on your part and you may withdraw
your consent at any time. Withdrawal of consent must be i n writing.

Your withdrawal of consent does not negate (undo) an action that has occurred after you gave
your consent and before you withdrew it.

Parental Consent
34 CFR 800.300

Consent for initial evaluation

Your school district cannot conduct an initial evaluation of your child to determine whether
your child is eligible under Part B of the IDEA to receive special education and related services
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without first providing you with prior written notice of the pr oposed action and without
obtaining your consent as described under the heading Parental Consent.

Your school district must make reasonable efforts to obtain your informed consent for an initial
evaluation to decide whether your child is a child with a disability.

Your consent for initial evaluation does not mean that you have also given your consent for
the school district to start providing special education and related services to your child.

If your child is enrolled in public school or you are seeking to enroll your child in a public school
and you have refused to provide consent or failed tor  espond to a request to provide consent
for an initial evaluation, your school district may, but is not required to, seek to conduct an

initial evaluation of your child by utilizing the IDEA 's mediation or due process complaint,
resolution meeting, and impa rtial due process hearing procedures. Your school district will not
violate its obligations to locate, identify and evaluate your child if it does not pursue an
evaluation of your child in these circumstances.

Special rules for init  ial evaluation of ward s of the s tate
If the child is ward of the s tate and not living with his/her parent---
The school district does not need consent from the parent for an initial evaluation to determine
if the child is a child with a disability if:
1. despite reasonable efforts to do so, the school district cannot find the child’s parent;
2. the rights of the parents have been terminated in accordance with state law; or
3. ajudge has assigned the right to make educational decisions and to consent for an
initial evaluation to an individual other than the parent.

Ward of the State, as used in the IDEA, means a child who is:
1. afoster child;
2. considered a ward of the state under state law; or
3. inthe custody of a public child welfare agency.

Parental consent for services
Your school district must obtain your informed consent before providing special education and
related services to your child for the first time and must make reasonable efforts to do so.

If you do not respond to a request to provide your consent for your ch ild to receive special
education and related services for the first time, or if you refuse to give such consent, your
school district may not use the procedural safeguards (i.e., mediation, due process complaint,
resolution meeting, or an impartial due pro  cess hearing) in order to obtain agreement or a
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is not in violation of the requirement to make a free appropriate public education (FAPE)
available to your child for its failure to provide those services to your child; and

is not required to have an individualized education progr am (IEP) meeting or develop an
IEP for your child for the special education and related services for which your consent

was requested.
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If you have enrolled your child in a private school at your own expense or if you are home
schooling your child, and you do n ot provide your consent for your child's initial evaluation or
your child's reevaluation, or you fail to respond to a request to provide your consent, the school
district may not use its consent override procedures (i.e., mediation, due process complaint,
resolution meeting, or an impartial due process hearing) and is not required to consider your
child as eligible to receive equitable services (services made available to parentally  -placed
private school children with disabilities).

Revocation of Consent
You may revoke your consent for
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Public expense means that the school district either pays for the full cost of the evaluation or
ensures that the evaluation is otherwise provided at no cost to you, consistent with the

provisions of Part B of the IDEA, which allow each state to use whatever state, local, f ederal and
private sources of support are available in the state  to meet the re quirements of Part B of the
IDEA.

Parent right to evaluation at public expense

You have the right to an independent educational evaluation of your child at public expense if
you disagree with an evaluation of your child obtained by your school district, subject to the
following conditions:

1. If you request an independent educational evaluation of your child at public expense,
your school district must, without unnecessary delay, either: (a) f ile a due process
complaint to request a hearing to show that its evaluation of your child is appropr iate;
or (b) provide an independent educational evaluation at public expense, unless the
school district demonstrates in a hearing that the evaluation of your child that you
obtained did not meet the school district's  criteria.

2. If your school district requests a hearing and the final decision is that your school
district’s evaluation of your child is appropriate, you still have the right to an
independent educational evaluation, but not at public expense.

3. If you requ est an independent educational evaluation of your child, the school district
may ask why you object to the evaluation of your child obtained by your school district.
However, your school district may not require an explanation and may not unreasonably
delay either providing the independent educational evaluation of your child at public
expense or filing a due process complaint to request a due process hearing to defend
the school district’s evaluation of your child.

You are entitled to only one independent educational evaluation of your child at public expense
each time your school district conducts an evaluation of your child with which you disagree.

Parent -initiated evaluations
If you obtain an independent educational evaluation of your child at public expense or you
share with the school district an evaluation of your child that you obtained at private expense:
1. your school district must consider the results of the evaluation of your child, if it meets
the school district’s criteria for independent educational evaluations, in any decision
made with respect to the provision of a free appropriate public education (FAPE) to your
child; and
2. you or your school district may present the evaluation as evidence at a due process
hearing regarding your child.

Requests for evaluations by administrative law judge s

If an administrative law judge requests an independent educational evaluation of your child as
part of a due process hearing, t he cost of the evaluation must be at public expense.

Procedural Safeguardslo



School district criteria

If an independent educational evaluation is at public expense, the criteria under which the
evaluation is obtained, including the location of the evaluation and the qualifications of the
examiner, must be the same as the criteria that the school district uses when it initiates an
evaluation (to the extent those criteria are consistent with your right to an independent
educational evaluation).

Except for the criteria described above, a school district may not impose conditions or timelines
related to obtaining an independent educational evaluation at public expense.

Confidentiality of Information

Definitions
34 CFR 800.611

As used under the heading Confidentiality of Information
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Records on More Than One Child
34 CFR $00.615

If any education record includes information on more than one child, the parents of those

children have the right to inspect and review only the information relating to their child or to be
informed of that specific information.

List of Types and Locations of Information
34 CFR $00.616

Upon request, each participating agency must provide you with a list of the types and locations
of education records collected, maintained, or used by the agency.

Fees
34 CFR 800.617

Each participating agency may charge a fee for copies of records that are made for you under
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Hearing Procedures
34 CFR 800.621
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Safeguards
34 CFR $00.623

Each participating agency must protect the confidentiality of personally identifiable information
at collection, storage, disclosure, and destruction stages.

One official at each participating agency must assume responsibility for ensuring the
confidenti ality of any personally identifiable information.
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calendar days after the end of t
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State complaints and due process hearings

If an administrative complaint is received that is also the subject of a due process hearing as
described below under the heading Filing a Due Process Complaint , or the complaint contains
multiple issues of which one or more are part of such a hearing, thed  epartment will set aside
the administrative ¢ omplaint or any part of the complaint that is being addressed in the due
process hearing until the heari ng is over. Any issue in the administrative complaint that is not a
part of the due process hearing must be resolved using the time limit and procedures

described above.

If an issue raised in an administrative complaint has previously been dec (r)-10.1 1/MCID 3 >pre 4v.3 (e)7.6 lu(c
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Model Forms
34 CFR 800.509

The Tennessee Department of Education has developed a form to help you file awr itten
administrative complaint. T his form is included at the back of this booklet.

Mediation
34 CFR 800.506 and TenresseeCode Annotated 8§49-10-605

General

The school district must make mediation available to allow you and the school district to

resolve disagreements involving any matter under Part B of the IDEA, including matters arising
prior to the filing of a due process complaint. Thus, mediation is avai  lable to resolve disputes
under Part B of the IDEA, whether or not you have filed a due process complaint to request a
due process hearing as described under the heading Filing a Due Process Complaint

Requirements
The procedures must ensure that the me diation process:
1. is voluntary on your part and the school district's part;
2. is not used to deny or delay your right to a due process hearing, or to deny any other
rights you have under Part B of the IDEA; and
3. is conducted by a qualified and impartial mediator who is trained in effective mediation
technigues.

The school district may develop procedures that offer parents and schools that choose not to
use the mediation process, an opportunity to meet, at a time and location convenient to you,
with a disinterested party:
1. who is under contract with an appropriate alterna  tive dispute resolution entity, a parent
training and information center , or community parent resource center in the s tate; and
2. who would explain the benefits and encourage the use of the mediation process to you.
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Discussions that happened during the mediation process must be confidential. They cannot be
used as evidence in any future due pr ocess hearing or civil proceeding of any federal court or
state court of a s tate receiving assistance under Part B of IDEA.

Impartiality of mediator
The mediator:
1. may not be an employee of the Tennessee Department of Education  or the school
district that is involved in the education or care of your child; and
2. must not have a personal or professional interest which conflicts with the mediator’s

objectivity.

A person who otherwise qualifies as a mediator is not an em  ployee of a school district or s tate
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2. by no later than five days before the due process hearing begins, the administrative law
judge grants permission for the changes.

If the complaining party (you or the school district) makes changes to the due p rocess
complaint, the timelines for the resolution meeting (within 15 calendar days of receiving the
complaint) and the time period for resolution (within 30 calendar days of receiving the
complaint) start again on the date the amended complaint is filed.

Local educational agency (LEA) or school district response to a due process complaint
If the school district has not sent a prior written notice to you, as described under the heading
Prior Written Notice , regarding the subject matter contained in your due process complaint,
the school district must, within 10 calendar days of receiving the due process complaint, send
to you a response that includes:
1. an explanation of why the school district proposed orr  efused to take the action raised
in the due process complaint;
2. adescription of other options that your child's individualized education program (IEP)
team considered and the reasons why those options were rejected,;
3. adescription of each evaluation proce dure, assessment, record, or report the school
district used as the basis for the proposed or refused action; and
4. adescription of the other factors that are relevant to the school district’s proposed or
refused action.

Providing the information in item s 1-4 above does not prevent the school district from
asserting that your due process complaint was insufficient.
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Except where you and the school district have both agreed to waive the resolution process or
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Agreement review period
If you and the school district enter into an agreement as a result of a resolution meeting, either
party (you or the school district) may void the agreement within three (3)
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Hearing Rights
34 CFR $00.512

General
Any party to a due process hearing (including a hearing relating to disciplinary procedures) has
the right to:
1. be accompanied and advised by a lawyer and/or persons with special knowledge or
training regarding the problems of children with disabilities;
2. present evidence and confront, cross -examine, and require the attendance of witnesses;
3. prohibit the introduction  of any evidence at the hearing that has not been disclosed to
that party at least five business days before the hearing;
4. o
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Construction clause

None of the provisions described above can be interpreted to prevent an administrative law
judge from ordering a school district to comply with the requirements in the proced ural
safeguards section of the federal regulations under Part B of the IDEA (34 CFR 88 300.500
through 300.536).

Separate request for a due process hearing

Nothing in the proced ural safeguards section of the federal regulations under Part B of the
IDEA (34 CFR 88
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Civil Actions
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In any action or proceeding brought under Part B of the IDEA, the court, in its discretion, may
award reasonable attorneys’ fees as part of the costs to a prevailing school district to be paid by
your attorney if the attorney: (a) filed a complaint or court case that the court finds is frivolous,
unreasonable, or without foundation; or  (b) continued to litigate after the litigation clearly
became frivolous, unreasonable, or wi thout foundation.

In any action or proceeding brought under Part B of the IDEA, the court, in its discretion, may
award reasonable attorneys’ fees as part of the costs to a prevailing school district to b e paid by
you or your attorney
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3. the time spent and legal services furnished were excessive considering the nature of the
action or proceeding; and/ or

4. the attorney representing you did not provid e to the school district the appropriate
information in the due process request notice as described under the heading Due
Process Complaint .

However, the court may not reduce fees if the court finds that the school district unreasonably
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Services
The services that must be provided to a child with a disability who has been removed from the
child’s current placement may be provided in an interim alternative educational setting.

A school district is only required to provide services to a child with a disability who has been
removed from his or her current placement for 10 school days or less inthat school year if it
provides services to a child without disabilities who has been  similarly removed.

A child with a disability who is removed from the child’s current placement for more than 10
school days must:

1. continue to receive educational services, so as to enable the child to continue to
participate in the general education cur riculum, although in another setting, and to
progress toward meeting the goals set out in the child's IEP; and

2. receive, as appropriate, a fu nctional behavioral assessment and behavioral intervention
services and modifications that are designed to address the behavior violation so that it
does not happen again.
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Aut hority of administrative law judge

An administrative law judge that meets the requirements described under the sub  -heading
Administrative law judge  must conduct the due process hearing and make a decision. The
administrative law judge may:

1. return the child with a disability to the placement from which the child was removed if
the administrative law judge determines that the removal was a violation of the
requirements described under the heading Authority of School Personnel or that the
child’s behavior was a manifestation of the child’s disability; or

2. order a change of placement of the child with a disability to an appropriate interim
alternative educational setting for not more than 45 school days if the administrative law
judge determines t hat maintaining the current placement of the child is substantially
likely to result in injury to the child or to others

These hearing procedures may be repeated if the school district believes that returning the
child to the original placement is substantially likely to result in injury to the child or to others.

Whenever a parent or a school district files a due process complaint to request such a hearing,
a hearing must be held that meets the requirements described under the headings Due
Process Complaint Procedures, Hearings on Due Process Complaints , except as follows:
1. The school district must arrange for an expedited due process hearing, which mus t
occur within 20
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Protections for Children Not Yet Eligible for Special Education and Related

Services
34 CFR $00.534

General

If a child has not been determined eligible for special education and related services and
violates a code of student conduct, but the school district had knowledge (as determined
below) before the behavior that brought about the disciplinary action occurred, that the child
was a child with a disability, then the child may assert any of the protections described in this
notice.

Basis of knowledge for disciplinary matters
A school dist rict must be deemed to have knowledge that a child is a child with a disability if,
before the behavior that brought about the disciplinary action occurred:

1. the parent of the child expressed concern in writing that the child is in need of special
education and related services to supervisory or administrative personnel of the
appropriate educational agency or a teacher of the child ;

2. the parent requested an eva luation related to eligibility for special education and related
services under Part B of the IDEA; o r

3. the child’'s teacher or other school district personnel expressed specific concerns abo ut
a pattern of behavior demonstrated by the child directly to the school district’s director
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the school district must provide special education and related services in accordance with Part
B of the IDEA, including the disciplinary requirements described previously.

Referral to and Action by Law Enforcement and Judicial Authorities
34 CFR 800.535

Part B of the IDEA does not:
1. prohibit an agency from reporting a crime committed by a child with a disability to
appropriate authorities; or
2. prevent state law enforcement and judicial authorities from exercising their
responsibilities with regard to the application of federal and state law to crimes
committed by a child with a disability.

Transmittal of records
If a school district reports a crime committed by a child with a disability, the school district:

1. must ensure that copies of the child’s special education and disciplinary r  ecords are
transmitted for consideration by the authorities to whom the agency reports the crime
and

2. may transmit copies of the child’s special education and disciplinary records only to the
extent permitted by the Family Educational Rights and Privacy A ct (FERPA).

Requirements for Unilateral Placement by
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may find your placement to be appropriate, even if the placement does not meet the state
standards that apply to education provided by school districts.

L
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Tennessee Department of Education
Mediation Request Form

Office of General Counsel
9" Floor, Andrew Johnson Tower
710 James Robertson Parkway
Nashville, Tennessee 37243
Fax: (615) 253-5567

Name of Child

Child’s Date of Birth  Month/Day/Year

Child’s Disability

School System

School Child is Attending

Parent/Guardian Information

Local Education Agency (LEA) Administrator Information

Name

Address

Name

Address







Advocacy Services

There are many agencies and organizations that offer support, information, training, and assistance in
advocating for persons with disabilities in Tennessee. The following are a few of these organizations that
provide services at no cost. A more extensiv e list of service organi zations can be accessed via Tennessee
Disability Pathfinder (http://vkc.mc.vanderbilt.edu/vkc/pathfinder/ ).

Disability Rights in Tennessee Tennessee Voices for Children
(800) 342-1660 (800) 670-9882
Email: GetHelp@disabilityrightstn.org Email: info@tnvoices.org
Support and Training for Exceptional The Arc of

Parents (STEP)
(800) 280-7837 (English)
(800) 975-2919 (Spanish)
Email: information@tnstep.org
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